IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

UNI TED STATES OF AMERI CA, CASE NUMBER: 1:96CV02031
STATE OF TEXAS, by and through
its Attorney General, and

COVMONVEEALTH OF PENNSYLVANI A,
by and through its Attorney
Gener al ,

Plaintiffs,
V.

USA WASTE SERVI CES, |INC. and
SANI FI LL, | NC

Def endant s.

COMPETI T1 VE | MPACT STATEMENT

The United States, pursuant to Section 2(b) of the Antitrust
Procedures and Penalties Act ("APPA"), 15 U S. C. § 16(b)-(h), files
this Conpetitive Inpact Statenent relating to the proposed Fina
Judgment submitted for entry in this civil proceeding.

| .
NATURE AND PURPOSE OF THE PROCEEDI NG

On August 30, 1996, the United States filed a civil antitrust
Conpl ai nt which all eges that the proposed acquisition of the voting
stock of Sanifill, Inc. ("Sanifill") by USA Waste Services, |nc.
("USA Waste") would violate Section 7 of the dayton Act, 15 U S. C

8§ 18. The Conplaint alleges that the conbination of these two



significant conpetitors would | essen conpetition substantially in
the provision of small containerized waste hauling services and
[andfill disposal services in the Houston, Texas and Johnstown,
Pennsyl vani a areas. As defined in the Conplaint, the Houston area
enconpasses Harris County, Texas; Chanbers County, Texas; Brazoria
County, Texas; Fort Bend County, Texas; Montgonery County, Texas;
Wal ker County, Texas; and Gal veston County, Texas, including the
muni ci palities located, in whole or in part, in those counties
("Houston market"). The Johnstown area enconpasses | ndi ana County,
Pennsyl vani a; Somerset County, Pennsylvania; Canbria County,
Pennsyl vani a; northeastern Westnorel and County, Pennsylvania; and
Bl air County, Pennsylvania, including the nunicipalities |ocated,
in whole or in part, in those counties ("Johnstown nmarket"). The
prayer for relief in the Conplaint seeks: (1) a judgnent that the
proposed acquisition would violate Section 7 of the Cayton Act;
and (2) a permanent injunction preventing USA Waste from acquiring
control of Sanifill.

When the Conplaint was filed, the United States also filed a

proposed settlenent that would permt USA Waste to conplete its

acquisition of Sanifill, but require certain divestitures and
contract nodifications that wll preserve conpetition in the
Houst on and Johnstown markets. This settlenment consists of a

Stipulation and Order and a proposed Fi nal Judgnent.
The proposed Final Judgnment orders USA Waste to divest the
Sanifill garage | ocated at 999 Ashl and, Channel view, Texas 77530;

Sanifill’s frontload comercial hauling business that provides



solid waste hauling services in the Houston market, nost of the
rearl oad residential business of Sanifill presently served by
Sanifill’s Channelview facility ("Houston Hauling Assets"), and USA
Waste’s North County Landfill |ocated at 2015 Wom ng, League Gty,
Texas ("Houston Landfill Site").

In addition, USA Waste is ordered to sell the right to use
landfill capacity for up to 2,000,000 tons of nunicipal solid waste
("MBW) over a ten year period beginning on the date of divestiture
(and capped at an annual total of 270,000 tons) at one or both of
the following sites in the Houston market: the Hazl ewood Landfil
| ocated at 4791 Tri-City Beach Road, Baytown, Texas 77520 and the
Brazoria County Landfill |ocated at 10310 FM 523, Angl eton, Texas.
("Houston Airspace Assets"). USA Waste nust conplete the
di vestiture of the Houston Hauling Assets, the Houston Landfil
Site, and the Houston Airspace Assets within ninety (90) days after
the date on which the proposed Final Judgnent was filed (i.e.
August 30, 1996), in accordance with the procedures specified
t her ei n.

The Stipulation and Order and proposed Final Judgnent requires
USA Waste to ensure that, until the divestitures nmandated by the
proposed Fi nal Judgnent have been acconplished, the Houston Hauling
Assets and the Houston Landfill Site wll be naintained and
operated as an i ndependent, ongoing, econom cally viable and active
conmpetitor. USA Waste mnust preserve and naintain the assets to be
di vested as sal abl e, ongoi ng concerns, with conpetitively sensitive

busi ness informati on and deci si on-naki ng di vorced fromthat of USA



Waste. USA Waste will appoint a person or persons to nonitor and
ensure its conpliance with these requirenments of the proposed Final
Judgnent .

Further, the proposed Final Judgnment orders USA Waste to take
certain actions to elimnate any anticonpetitive inpact fromthe
proposed acquisition on the Johnstown nmarket. USA Waste is ordered
to offer less restrictive service contracts to their snal
container solid waste hauling custoners in the Johnstown market.
It nust provide at least 30 days witten notice to the U S
Department of Justice and the Commonweal t h of Pennsyl vani a Attorney
General’s O fice in advance of its purchase of any significant
waste hauling or waste disposal conpany in the Johnstown market.
It shall not oppose the addition of any landfill, existing or new,
to any county landfill plan in the Johnstown market. And further,
USA Waste shall nmake available a total of 200 tons per day of MSW
landfill capacity over a ten year period beginning on the date of

divestiture at the following site in the Johnstown market: the

Pel | egrene Landfill |ocated at SR 2019 Luci sboro Road, Honer Cty,
Pennsyl vani a 15748. The Pell egrene Landfill capacity shall be nade
avai l able by the defendants for use by any and all independent

private MSW haul ers.

The United States and the defendants have stipulated that the
proposed Fi nal Judgnent may be entered after conpliance with the
APPA. Entry of the proposed Final Judgnent would termnate the

action, except that the Court would retain jurisdiction to



construe, nodify, or enforce the provisions of the proposed Final
Judgnent and to punish viol ations thereof.
.
DESCRI PTI ON OF THE EVENTS A VING RISE TO THE ALLEGED VI O ATI ON

USA Waste is the third largest solid waste hauling and
di sposal conmpany in the nation, and serves nunicipal, conmercial,
industrial and residential custoners in 24 states. |In 1995, USA
Waste had total revenues of over $730 million.

Sanifill is one of the top ten conpanies in the solid waste
haul i ng and di sposal business in the United States with operations
in 23 states, the District of Colunbia, Puerto R co, Mexico and
Canada. In 1995, Sanifill had total revenues of about $257
mllion.

On June 22, 1996, USA Waste agreed to acquire all of the
voting stock of Sanifill for a purchase price of $1.5 billion
Thi s transaction, which would take place in the highly concentrated
Houst on and Johnstown smal | container hauling and |andfill disposal

industries, precipitated the governnent’s suit.

The Transaction’'s Effects in the Houston and Johnstown Markets

A. The Solid Waste Hauling | ndustry

The Conplaint alleges that smal|l containerized hauling
services and landfill disposal services constitute |ines of
conmerce, or relevant product markets, for antitrust purposes, and
that the Houston area and the Johnstown area constitute appropriate

sections of the country, or relevant geographic markets. The



Conpl aint alleges the effect of USA Waste’s acquisition may be to
| essen conpetition substantially in the provision of snmal
contai nerized hauling services in the Houston and Johnstown markets
and landfill disposal services in the Houston market.

Solid waste hauling involves the collection of paper, food,
construction material and other solid waste from hones, businesses
and industries, and the transporting of that waste to a landfill or
ot her disposal site. These services nmay be provided by private
haulers directly to residential, comrercial and industrial
cust oners, or indirectly through nunicipal contracts and
franchi ses.

Service to comercial custoners accounts for a |arge
percentage of total hauling revenues. Commercial custoners include
restaurants, large apartnent conplexes, retail and wholesale
stores, office buildings, and industrial parks. These custoners
typically generate a substantially |larger volune of waste than that
generated by residential custoners. WAste generated by comercia
custoners is generally placed in netal containers of one to ten
cubic yards provided by their hauling conpany. One to ten cubic
yard containers are called "small containers.” Small containers
are collected primarily by front-end | oad vehicles that lift the
containers over the front of the truck by means of a hydraulic
hoi st and enpty theminto the storage section of the vehicle, where
the waste is conpacted. Specially-rigged rear-end |oad vehicles
can also be used to service sone snmall container custoners, but

these trucks generally are not as efficient as front-end |oad



vehicles and are Iimted in the size of containers they can safely
handl e. Front-end | oad vehicles can drive directly up to a
contai ner and hoist the container in a manner simlar to a forklift
hoi sting a pallet; the containers do not need to be nmanually rolled
into position by a truck crew as with a rear-end |oad vehicle.
Service to commercial custoners that use small containers is called
"smal | containerized hauling service."

Solid waste hauling firns al so provide service to residentia
and industrial (or "roll-off") custoners. Residential custoners,
typically househol ds and small apartnent conpl exes that generate
smal | anounts of waste, use noncontainerized solid waste hauling
service, normally placing their waste in plastic bags or trash cans
at curbside. Rear-end |oad vehicles are generally used to coll ect
waste from residential custoners and from those conmmercia
custoners that generate relatively small quantities of solid waste,
simlar in amunt and kind to those generated by residential
custonmers. Cenerally, rear-end | oaders use a two or three person
crewto manually load the waste into the rear of the vehicle.

I ndustrial or roll-off custoners include factories and
construction sites. These custoners either generate non-
conpacti bl e waste, such as concrete or building debris, or very
| arge quantities of conpactible waste. They deposit their waste
into very large containers (usually 20 to 40 cubic yards) that are
| oaded onto a roll-off truck and transported individually to the
di sposal site where they are enptied before being returned to the

custoner's prem ses. Custonmers, like shopping malls, use |arge,



roll-off containers wth conpactors. This type of custoner
generally generates conpactible trash, |ike cardboard, in very
great quantities; it is nore economcal for this type of custoner
to use roll-off service with a conpactor than to use a nunber of
smal | containers picked up nmultiple tinmes a week.

There are no practical substitutes for small containerized
hauling service. Small containerized hauling service custoners
will not generally switch to noncontainerized service because it is
too inpractical and costly for those customers to bag and carry
their trash to the curb for hand pick-up. Smal | containerized
haul i ng service custoners al so value the cleanliness and rel ative
freedom from scavengers afforded by that service. Simlarly, roll-
off service is much too costly and takes up too nuch space for nost
smal | containerized hauling service custoners. Only custoners that
generate the largest volumes of solid waste can economcally
consider roll-off service, and for custonmers that do generate |arge
volunmes of waste, roll-off service is wusually the only viable
opti on.

Solid waste hauling services are generally provided in very
| ocalized areas. Route density (a |arge nunber of custoners that
are close together) is necessary for small containerized solid
waste hauling firns to be profitable. In addition, it is not
economcally efficient for trash hauling equi pmrent to travel |ong
di stances wi thout collecting significant amounts of waste. Thus,
it is not efficient for a hauler to serve major netropolitan areas

from a distant base. Haul ers, therefore, generally establish



garages and related facilities wthin each major |ocal area served.
Local laws or regulations may further |ocalize markets. For
exanpl e, flow control regulations in Pennsylvania can designate the
facilities where trash picked up within a geographic area nust be
di sposed. O her local regulations may prohibit the depositing of
trash fromoutside a particular jurisdiction in disposal facilities
|ocated within that jurisdiction. By designating certain disposal
facilities, these laws and regul ati ons can dictate which disposal
facilities can conpete for waste fromthese |ocal jurisdictions and
how a haul er can set up its routes.

The Conpl aint all eges that USA Waste’'s acquisition of Sanifill
woul d substantially | essen conpetition for the provision of smal
contai nerized hauling service in the Houston and Johnst own nmarkets.
Actual and potential conpetition between USA Waste and Johnst own
for the provision of small containerized hauling service in the
Houst on and Johnstown markets will be elim nated.

USA Waste and Sanifill are two of the largest providers of
smal | containerized hauling service in the Houston and Johnstown
mar kets. I n the Houston market, USA WAste has a 24 percent share
and Sanifill has a 7 percent share. The acquisition would increase
t he Herfindahl -H rschmann Index (HH) by about 325 to about 2225.

In the Johnstown market, USA Waste has a 31 percent share and
Sanifill has a 14 percent share. The acquisition would increase
the HH by about 850 to about 2550.

Solid waste hauling is an industry highly susceptible to tacit

or overt collusion anong conpeting firnms. Overt collusion has been



docunented in nore than a dozen crimnal and civil antitrust cases
brought in the | ast decade and a half. Such collusion typically
i nvol ves customer allocation and price fixing, and where it has
occurred, has been shown to persist for many years.

The elimnation of one of a small nunber of significant
conpetitors, such as would occur as a result of the proposed
transaction in the alleged markets, significantly increases the
i kelihood that consunmers in these markets are likely to face
hi gher prices or poorer quality service.

A new entrant cannot constrain the prices of l|arger incunbents
unti | it achieves mninmum efficient scale and operating
efficiencies conparable to the incunbent firns. In small
contai nerized hauling service, achieving conparable operating
efficiencies requires achieving route density conparable to
existing firns, which typically takes a substantial period of tine.
A substantial barrier to entry is created by the use of long-term
contracts coupled with selective pricing reductions to specific
custoners to deter new entrants into small containerized hauling
service and to hinder them in w nning enough custoners to build
efficient routes. Further, even if a new entrant endures and grows
to a point near mninmmefficient scale, the entrant will often be
purchased by an incunbent firmand will be renoved as a conpetitive

t hr eat .
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B. Landfill D sposal Services

Most commercial solid waste is taken by haulers to landfills
for disposal. Access to a suitable MSWlandfill at a conpetitive
price is essential to a hauling conmpany perform ng conmerci al
cont ai neri zed hauling service because disposal costs account for
approximately 30-50 percent of the revenues received for this
service. Suitable MBWIlandfills are difficult and time consumng to
obtain because of the scarcity of appropriate |land, high capital
costs, local resident opposition, and governnent regulation.
Several years are required to process an application, with no
guar ant ee of success.

In Texas, dry waste can be taken to what are referred to as a
MEW (Type 1) landfill or to a dry waste (Type 4) landfill. Access
to a suitable landfill at a conpetitive price is essential to a
haul i ng conpany collecting dry waste because disposal costs can
account for over 60% of the revenues for this service. Dry waste
landfills are difficult and time consumng to obtain because to
permt and build a Type 4 landfill in Texas, one nmust go through a
process simlar to that for permtting a Type 1 landfill. Several

years are required to process an application, with no guarantee of

success.

USA Waste’s acquisition of Sanifill would substantially |essen
conpetition for the provision of MW landfill and dry waste
landfill service in the Houston market. Actual and potenti al

conpetition between USA Waste and Sanifill for the provision of MSW
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and dry waste landfill service in the Houston market wll be
el i m nat ed.

USA Waste and Sanifill are two |eading providers of MW
[andfill and dry waste landfill services in the Houston market.
There are nine MW landfills (owned by four firns) and
approximately 18 dry waste landfills (owned by seven firns) in the
Houston area. USA Waste and Sanifill each operate one MW
landfill; Sanifill has 11 dry waste landfills (four operating) and
USA Waste has one dry waste landfill.

As a result of the acquisition, the concentration of MSW and
dry waste landfill services in the Houston market wll be
substantially increased, which is Ilikely to result in price
i ncreases. The acquisition would increase the HH in MBWI andfill
di sposal service by 225 points to 3550; and in dry waste landfills
by 650 points to 4000. In the Houston market, there are no
alternative types of facilities available for the disposal of
either MSWwaste or dry waste. Al though dry waste can be taken to
either a MSWlandfill or a dry waste landfill, prices at the MSW
landfill are significantly higher than at the dry waste landfill,
so that MSW landfills are not normally used for dry waste.
Accordingly, haulers are not likely to switch to another disposal
service despite an increased concentration in the ownership of MSW
or dry landfills and a likely price increase resulting fromthe

mer ger .

12



C. Harmto Conpetition As A Consequence of the AcquisSition

The Conplaint alleges that the transaction would have the
followi ng effects, anong others: conpetition for the provision of
smal | containerized hauling service in the Houston and Johnst own
markets and landfill disposal service in the Houston market will be
substantially | essened; actual and potential conpetition between
USA Waste and Sanifill in the provision of small containerized
haul i ng service and |andfill disposal service in the Houston mnarket
will be elimnated; and prices for small containerized hauling
service in the Houston and Johnstown markets and | andfill disposa
service in the Houston market are likely to increase above

conpetitive |evels.

L.
EXPLANATI ON OF THE PROPOSED FI NAL JUDGVENT

A. The Houston Market

The provisions of the proposed Final Judgnent are designed to
elimnate the anticonpetitive effects of the acquisition in snal
containerized hauling services in the Houston market by
establ i shing a new, independent and econom cally viable conpetitor
in that market. The proposed Final Judgnent requires USA Waste and
Sanifill, within 90 days of August 30, 1996, to divest, as viable
ongoi ng busi nesses, the Houston Hauling Assets, Houston Landfil
Site and the Houston Airspace Assets. The divestitures would

include the small containerized hauling service assets, landfill

13



di sposal assets, and such other assets as may be necessary to
insure the wviability of +the small container and I|andfil
busi nesses. If USA Waste and Sanifill cannot acconplish these
di vestitures within the above-described period, the Final Judgnent
provi des that, upon application (after consultation with the State
of Texas) by the United States as plaintiff, the Court will appoint
a trustee to effect divestiture.

The proposed Fi nal Judgnment provides that the assets nust be
divested in such a way as to satisfy plaintiff United States (after
consultation with the State of Texas) that the operations can and
wi |l be operated by the purchaser or purchasers as viable, ongoing
busi nesses that can conpete effectively in the relevant market.
The defendants nust take all reasonable steps necessary to
acconplish the divestitures, shall cooperate wth bona fide
prospective purchasers and, if one is appointed, with the trustee.

If a trustee is appointed, the proposed Final Judgnent
provides that USA Waste and Sanifill wll pay all costs and
expenses of the trustee. The trustee's commission wll be
structured so as to provide an incentive for the trustee based on
the price obtained and the speed with which divestiture is
acconplished. After his or her appointnment becones effective, the
trustee will file nonthly reports with the parties and the Court,
setting forth the trustee's efforts to acconplish divestiture. At
the end of six months, if +the divestiture has not been
acconplished, the trustee and the parties w |l nmake recomrendati ons

to the Court which shall enter such orders as appropriate in order

14



to carry out the purpose of the trust, including extending the
trust or the termof the trustee's appointnent.

In addition, the proposed Final Judgnent intends to elimnate
the anticonpetitive effects of the acquisition in the Houston area
mar ket for MSW disposal services by requiring USA Waste and
Sanifill to sell the rights to dispose of 2 mllion tons of MW
waste over ten years at their only two MSWlandfills in the area.
The Final Judgnent [imts the amount di sposed of in any one year to
270,000 tons and requires that USA Waste and Sanifill w Il provide
t he necessary services to dispose of the waste to the purchaser or
any agents designated by the purchaser in a nondiscrimnatory
manner. The 270,000 ton limt is approximtely 80% of the tota
capacity used in 1995 at the Sanifill MsSWlandfill. Sanifill wll
retain some of the hauling operations that used this landfill in

1995 and needs sone capacity to conpete for |large disposal

contracts against its two larger landfill conpetitors in the area.
The availability of this significant capacity limts the inpact of
any increase in MSWIlandfill concentration in the Houston market.
The availability of this landfill capacity further helps to ensure

t he success of any entity purchasing the Houston Hauling Assets in
conpeting with other haulers in the Houston market.

Pursuant to its ternms, the proposed Final Judgnent mnandates
that USA Waste al so divest its sole dry waste (Type 4) landfill in
t he Houston area nmarket. USA Waste's divestiture of the North

County Landfill elimnates any possible anticonpetitive effect
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related to the nerger and its inpact on dry waste landfills in the
Houst on area market.

Finally, the requirenent of the proposed Final Judgnent that
def endants provide 30 days witten notice of any proposed purchase
of significant waste hauling or disposal conpanies in the Houston
mar ket insures that the U S. Departnment of Justice and the State of
Texas General’s Ofice will be able to review, consider and oppose
if necessary any future consolidation in the market for a period of

ten years.

B. The Johnstown Mar ket

The proposed Final Judgnment also requires USA Waste and
Sanifill to offer less restrictive contracts to snall containerized
haul i ng custonmers in the Johnstown area market. These changes to
the contracts involve substantially shortening the term of
contracts USA Waste and Sanifill use fromthree years to one year,
substantially reducing the anmount of |iquidated damages, and
elimnating other ternms that could make entry nore difficult. The
proposed Final Judgnent generally requires that these revised
contracts shall be offered imediately to all new snal
contai nerized hauling custonmers. Wthin 30 days of the entry of
t he proposed Fi nal Judgenent, USA Waste and Sanifill nust offer the
revised contract to all of their non-nunicipal snmall containerized
haul i ng service custoners in the Johnstown market. These changes
in the contract will make it easier for a new entrant to gain

custoners and set up an efficient route or for a small hauler to

16



expand its route if prices increase. In the Johnstown area, a
rural market in which nost haulers offer rearload snal
containerized hauling services and there are a nunber of small
contai nerized haulers, contract relief should substantially
elimnate any anticonpetitive effects in the small containerized
haul i ng mar ket .

The proposed Final Judgnent further Iimts any anticonpetitive

effect in the small containerized hauling market related to the USA

Waste acquisition of Sanifill in the Johnstown market in severa
ways. First, the defendants are required to nake available
specified MSWIlandfill airspace rights to i ndependent haulers for

a ten year period. Defendants are obliged to accept up to 200 tons
per day and up to 62,400 tons per year during this period at the
Pel | egrene landfill under non-price terns no |ess favorable than

those provided to defendants’ vehicles or the vehicles of any

muni ci pality in the Johnstown market. Second, USA Waste and
Sanifill are required to refrain from opposing in any way the
addition of new or existing landfills to any county landfill plan

in the Johnstown market from entry of the Final Judgnent and
refrain fromopposing any permt application for a new landfill or
expansion of an existing landfill for a period of ten years.
Finally, the requirenent that defendants provide at |east 30 days
witten notice of any proposed purchase of significant waste
haul i ng or disposal conpanies in the Johnstown area market insures
that the U S. Departnent of Justice and the Comonweal th of

Pennsyl vania Attorney General’'s Ofice will be able to review
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consi der and oppose if necessary any future consolidation in the
mar ket for a period of ten years.

The United States concluded divestiture was not necessary in
t he Johnstown nmarket. |t determ ned that a change in the type of
contracts used with small containerized hauling service in this
mar ket, conmbined with the additional notice and landfill capacity
agreenents reached with the parties, will adequately address the
conpetitive concerns posed by USA Waste’s acquisition of Sanifill.
A nunber of factors led to that decision, including the nunber of
exi sting conpetitors in the narket; the size of the popul ation; the
nunber, |ocation and density of commercial establishnments requiring
smal | containerized hauling service; and the extensive use of rear-
end | oad m xed (hand and contai nerized) collection routes. Absent
the long-termcontracts and limtations on landfill access, these
firms could be expected to expand significantly their containerized
haul i ng operations in response to an anti conpetive price increase.
Requiring USA Waste and Sanifill to offer less restrictive
contracts within the market and to provide access to landfill
capacity to independent haulers elimnates a major barrier to entry
and expansi on, thus constrai ning any possible anticonpetitive price
i ncrease by the post-acquisition firm

The relief sought in the various markets alleged in the
Conmpl aint has been tailored to insure that, given the specific
conditions in each market, the relief will protect consuners of

smal | contai nerized hauling services and | andfill disposal services

18



from hi gher prices and poorer quality service in those nmarkets that

m ght otherwi se result fromthe acquisition.

| V.
REMVEDI ES AVAI LABLE TO POTENTI AL PRI VATE LI Tl GANTS

Section 4 of the Cayton Act (15 U.S.C. § 15) provides that
any person who has been injured as a result of conduct prohibited
by the antitrust laws may bring suit in federal court to recover
three tines the damages the person has suffered, as well as costs
and reasonable attorneys' fees. Entry of the proposed Final
Judgnment will neither inpair nor assist the bringing of any private
antitrust danmage action. Under the provisions of Section 5(a) of
the Cayton Act (15 U S.C. 8 16(a)), the proposed Final Judgnent

has no prima facie effect in any subsequent private |lawsuit that

may be brought agai nst defendant.
V.

PROCEDURES AVAI LABLE FOR MODI FI CATI ON
OF THE PROPOSED FI NAL JUDGVENT

The United States and defendant have stipulated that the
proposed Final Judgnent may be entered by the Court after
conpliance with the provisions of the APPA, provided that the
United States has not withdrawn its consent. The APPA conditions
entry upon the Court's determnation that the proposed Final
Judgnent is in the public interest.

The APPA provides a period of at |east 60 days preceding the
effective date of the proposed Final Judgnent w thin which any

19



person may submit to the United States witten comments regarding
the proposed Final Judgnent. Any person who w shes to comment
should do so wthin sixty (60) days of the date of publication of
this Conpetitive Inpact Statenent in the Federal Register. The
United States will evaluate and respond to the comments. Al
coomments will be given due consideration by the Departnent of
Justice, which remains free to withdraw its consent to the proposed
Judgnent at any tine prior to entry. The coments and the response
of the United States will be filed with the Court and published in
t he Federal Register. Witten coments should be submtted to:

J. Robert Kraner II

Chief, Litigation Il Section

Antitrust D vision

United States Departnent of Justice

1401 H Street, N.W, Suite 3000
Washi ngton, D.C. 20530

The proposed Final Judgnent provides that the Court retains
jurisdiction over this action, and the parties may apply to the
Court for any order necessary or appropriate for the nodification,
interpretation, or enforcenment of the Final Judgnent.
VI .
ALTERNATI VES TO THE PROPOSED FI NAL JUDGVENT

The United States considered, as an alternative to the
proposed Final Judgnent, litigation against defendants USA Waste
and Sanifill. The United States coul d have brought suit and sought
prelimnary and permanent injunctions against USA Waste's
acquisition of the voting stock of Sanifill. The United States is
satisfied, however, that the divestiture of the described assets,

20



the provision of significant landfill capacity to conpetitors, and
the contract relief outlined in the proposed Final Judgnent wll
encourage viable waste hauling and disposal conpetitors in the
markets identified by the United States as requiring the relief

i npl enent ed. The United States is satisfied that the proposed

relief will prevent the acquisition from having anticonpetitive
effects in those nmarkets. The divestiture, the provision of
landfill capacity and the proposed contractual relief will restore

the markets to the structure that existed prior to the acquisition,
will preserve the existence of independent conpetitors in those
areas, and will allow for new entry and expansion by existing firns
in those markets where contract relief is sought. For the reasons
di scussed above, infra at pages 17-18, the United States concl uded
di vestiture was not necessary in the Johnstown nmarket because the
contractual, notification, and landfill capacity agreenents reached
with the parties adequately address the conpetitive concerns.
VII.

STANDARD OF REVI EW UNDER THE APPA
FOR PROPOSED FI NAL JUDGVENT

The APPA requires that proposed consent judgnents in antitrust
cases brought by the United States be subject to a sixty-day
coment period, after which the court shall determ ne whether entry
of the proposed Final Judgnment "is in the public interest.” In
maki ng that determ nation, the court may consider--

(1) the conpetitive inmpact of such judgnent, including
term nation of alleged violations, provisions for enforcenent

and nodification, duration or relief sought, anticipated
effects of alternative renedies actually considered, and any
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other considerations bearing upon the adequacy of such
j udgnent ;

(2) the inpact of entry of such judgnent upon the
public generally and individuals alleging specific injury
fromthe violations set forth in the conplaint including
consideration of the public benefit, if any, to be
derived froma determ nation of the issues at trial

15 U S.C. 8 16(e) (enphasis added). As the Court of Appeals for
the District of Colunbia Grcuit recently held, the APPA permts a
court to consider, anmong other things, the relationship between the
remedy secured and the specific allegations set forth in the
governnment’s conpl aint, whether the decree is sufficiently clear,
whet her enforcenent nechanisnms are sufficient, and whether the

decree may positively harm third parties. See United States V.

M crosoft, 56 F.3d 1448 (D.C. G r. 1995).

In conducting this inquiry, "the Court is nowhere conpelled
to go to trial or to engage in extended proceedi ngs which m ght
have the effect of vitiating the benefits of pronpt and |l ess costly
settl enent through the consent decree process."Y Rather,

absent a showi ng of corrupt failure of the government to
di scharge its duty, the Court, in making its public
interest finding, should . . . carefully consider the

expl anations of the government in the conpetitive inpact
statenent and its responses to coments in order to

! 119 Cong. Rec. 24598 (1973). See, United States v.
Gllette Co., 406 F. Supp. 713, 715 (D.Mass.1975). A "public
interest” determ nation can be nade properly on the basis of the
Conpetitive Inpact Statenment and Response to Conments filed
pursuant to the APPA. Al though the APPA authorizes the use of
addi tional procedures, 15 U S.C. 8§ 16(f), those procedures are
di scretionary. A court need not invoke any of themunless it
bel i eves that the comments have raised significant issues and
that further proceedings would aid the court in resolving those
issues. See, H R 93-1463, 93rd Cong. 2d Sess. 8-9, reprinted in
(1974) U.S. Code Cong. & Ad. News 6535, 6538.
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det erm ne whet her those expl anations are reasonabl e under
t he circunstances.

United States v. Md-Anerica Dairynen, Inc., 1977-1 Trade Cas. ¢

61,508, at 71,980 (WD. M. 1977).

Accordingly, wth respect to the adequacy of the relief
secured by the decree, a court may not "engage in an unrestricted
eval uation of what relief would best serve the public.” United

States v. BNS, Inc., 858 F.2d 456, 462 (9th Cir. 1988) quoting

United States v. Bechtel Corp., 648 F.2d 660, 666 (9th Gr.), cert.
denied, 454 U S. 1083 (1981); see also, Mcrosoft, 56 F.3d 1448
(D.C. Gir.1995). Precedent requires that

t he bal anci ng of conpeting social and political interests
affected by a proposed antitrust consent decree nust be
left, in the first instance, to the discretion of the
Attorney Ceneral. The court's role in protecting the
public interest is one of insuring that the governnent
has not breached its duty to the public in consenting to
t he decree. The court is required to determ ne not
whet her a particular decree is the one that will best
serve society, but whether the settlenent is "within the
reaches of the public interest.” More el aborate
requirements mght undermne the effectiveness of
antitrust enforcenent by consent decree.?

The proposed Final Judgnent, therefore, should not be
reviewed under a standard of whether it is certain to elimnate
every anticonpetitive effect of a particular practice or whether it
mandates certainty of free conpetition in the future. Cour t

approval of a final judgnent requires a standard nore flexi ble and

United States v. Bechtel, 648 F.2d at 666 (citations
omtted) (enphasis added); see United States v. BNS, Inc., 858
F.2d at 463; United States v. National Broadcasting Co., 449 F
Supp. 1127, 1143 (C.D. Cal. 1978); United States v. Gllette Co.
406 F. Supp. at 716. See also United States v. Anerican Cyanam d
Co., 719 F.2d at 565.
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| ess strict than the standard required for a finding of liability.
"[ A] proposed decree nmust be approved even if it falls short of the
remedy the court would inpose on its own, as long as it falls
within the range of acceptability or is "within the reaches of
public interest.' (citations onmtted)."?
VITI.

DETERM NATI VE DOCUNENTS

There are no determnative materials or docunents within the
meani ng of the APPA that were considered by the United States in

formul ati ng the proposed Final Judgnent.

® United States v. American Tel. and Tel Co., 552 F. Supp.
131, 150 (D.D.C. 1982), aff'd sub nom Maryland v. United States,
460 U. S. 1001 (1983) quoting United States v. Gllette Co.
supra, 406 F. Supp. at 716; United States v. Alcan A um num
Ltd., 605 F. Supp. 619, 622 (WD. Ky 1985).
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